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APPENDIX A TO PART 3007—STATEMENT OF 
COMPLIANCE WITH PROTECTIVE CONDITIONS 

AUTHORITY: 39 U.S.C. 503, 504. 

SOURCE: 74 FR 30943, June 29, 2009, unless 
otherwise noted. 

§ 3007.1 Definitions for purposes of 
this part. 

(a) Authorized representative means 
any Commissioner designated by the 
Chairman, any administrative law 
judge appointed by the Commission 
under 5 U.S.C. 3105, and any employee 
of the Commission designated by the 
Commission. The authorized represent-
ative may administer oaths, examine 
witnesses, take depositions, and re-
ceive evidence with respect to any pro-
ceeding before the Commission under 
title 39 of the U.S. Code or obtain infor-
mation to assist the Commission in the 
preparation of a report or performance 
of a function under title 39 of the U.S. 
Code. 

(b) Non-public materials means any in-
formation, documents, and things filed 
with the Commission which are 
claimed to be exempt from disclosure 
by the Postal Service pursuant to 39 
U.S.C. 504(g), 3652(f) or 3654(f), or 
claimed to be protectable under Fed-
eral Rule of Civil Procedure 26(c) by a 
third party with a proprietary interest 
in the materials. Non-public materials 
cease to be non-public if the status has 
expired or been terminated by the 
Commission pursuant to this part. 

§ 3007.2 Scope. 
The Commission or its authorized 

representative may require the Postal 
Service to provide any information, 
documents, and things in its possession 
or control, or any information, docu-
ments, and things that it can obtain 
through reasonable effort and expense, 
that are likely to materially assist the 
Commission in its conduct of pro-
ceedings, in its preparation of reports, 
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or in performance of its functions 
under title 39 of the U.S. Code. Infor-
mation, documents, and things the 
Postal Service may be required to pro-
vide, include, but are not limited to, 
paper hard copy and electronically 
stored data and materials—including 
writings, notes, e-mails, drawings, 
graphs, charts, photographs, sound re-
cordings, images, and other data or 
data compilations—stored in any me-
dium from which information can be 
obtained either directly or, if nec-
essary, after translation into a reason-
ably usable form; or any tangible 
things. 

§ 3007.3 Data or information requests. 
(a) The Commission or its authorized 

representative may issue data or infor-
mation requests to the Postal Service 
seeking information, documents, and 
things covered by § 3007.2. A data or in-
formation request shall describe the 
documents, information, and things 
sought, briefly explain the reason for 
the request, and specify a timeframe 
for receiving the requested information 
and materials. 

(b) The Commission or its authorized 
representative may issue data or infor-
mation requests to third parties seek-
ing any information, document or 
thing. A data information request shall 
describe the documents, information 
and things sought, briefly explain the 
reason for the request, and specify a 
timeframe for receiving the requested 
materials. 

(c) Any person may request that the 
Commission issue a data or informa-
tion request by filing a motion with 
the Commission, pursuant to § 3001.21 of 
this chapter, which describes the docu-
ments, information, and things sought, 
explains the reasons the Commission 
should make the request, and includes 
a statement of how the materials 
sought are relevant and material to the 
Commission’s duties under title 39 of 
the U.S. Code. 

§ 3007.10 Submission of non-public ma-
terials under seal. 

(a) Non-public materials shall not be 
filed electronically pursuant to § 3001.9 
of this chapter, but shall be filed in 
sealed envelopes clearly marked ‘‘Con-
fidential. Do Not Post on Web.’’ The 

person filing the non-public materials 
shall submit two copies consisting, 
where practicable, of two paper hard 
copies as well as two copies in easily 
usable electronic form such as compact 
discs (CDs) or digital video discs 
(DVDs) of the non-public materials 
which shall also be clearly marked 
‘‘Confidential. Do Not Post on Web.’’ 
Spreadsheets submitted in electronic 
form shall display the formulas used, 
their links to related spreadsheets, and 
shall not be password protected. All 
workpapers or data shall be submitted 
in a form, and be accompanied by suffi-
cient explanation and documentation 
to allow them to be replicated using a 
publicly available PC application. Each 
page of any paper hard copy non-public 
materials submitted shall be clearly 
marked as non-public. 

(b) The person submitting the non- 
public materials shall also file an elec-
tronic public (redacted) copy of the 
non-public materials pursuant to 
§ 3001.9 of this chapter. The electronic 
public (redacted) copy of the materials 
which are not spreadsheets, data files, 
or programs must be submitted in a 
searchable electronic format, but need 
not be submitted in its native format. 
As part of its publicly available elec-
tronic filing, the Postal Service must 
appropriately redact materials that 
contain both public and non-public in-
formation. For example, the Postal 
Service may not identify a whole page 
or a whole table as non-public mate-
rials if the page or table contains both 
public and non-public information, but 
must redact only the information it 
claims to be non-public. If practicable, 
the Postal Service shall sequentially 
number each page of the materials 
identified as non-public. 

(c) The Postal Service or third party 
shall use the graphical redaction 
(blackout) method for all redacted ma-
terials. Should the Postal Service wish 
to use any other method, it must state 
with particularity the competitive 
harm associated with use of the graph-
ical redaction method to justify the 
use of any other method, and indicate 
the number of lines or pages removed 
at each redaction. 

(d) The Postal Service or third party 
shall mark each page, item, and thing, 
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or portion thereof, that it seeks to pro-
tect from disclosure in a manner rea-
sonably calculated to alert custodians 
to the confidential nature of the infor-
mation or materials. 

§ 3007.20 Application for non-public 
treatment. 

(a) Whenever the Postal Service files 
non-public materials with the Commis-
sion, it shall at the same time file an 
application for non-public treatment 
under § 3007.21. 

(b) Before the Postal Service files 
non-public materials with the Commis-
sion which the Postal Service has rea-
son to believe may implicate a third- 
party proprietary interest, the Postal 
Service shall inform each such third 
party: 

(1) Of the nature and scope of the fil-
ing with the Commission, including the 
pertinent docket, and 

(2) That it may address its confiden-
tiality concerns directly with the Com-
mission. 

(c) A third party with a proprietary 
interest in the materials may, if it 
deems necessary, independently seek 
non-public treatment under § 3007.22. 

§ 3007.21 Content of the Postal Service 
application for non-public treat-
ment. 

(a) Whenever the Postal Service files 
non-public materials with the Commis-
sion, it must submit an application for 
non-public treatment that clearly iden-
tifies all non-public materials and de-
scribes the circumstances causing 
them to be submitted to the Commis-
sion. 

(b) An application for non-public 
treatment is to fulfill the burden of 
persuasion that the non-public mate-
rials should be withheld from the pub-
lic. 

(c) The application for non-public 
treatment must include a specific and 
detailed statement setting forth: 

(1) The rationale for claiming that 
the materials are non-public, including 
the specific statutory basis for the 
claim, and a statement justifying ap-
plication of the provision(s); 

(2) Identification, including name, 
phone number, and e-mail address for 
any third party who is known to have 
a proprietary interest in the materials, 

or if such an identification is sensitive, 
contact information for a Postal Serv-
ice employee who shall provide notice 
to that third party; 

(3) A description of the materials 
claimed to be non-public in a manner 
that, without revealing the materials 
at issue, would allow a person to thor-
oughly evaluate the basis for the claim 
that they are non-public; 

(4) Particular identification of the 
nature and extent of commercial harm 
alleged and the likelihood of such 
harm; 

(5) At least one specific hypothetical, 
illustrative example of each alleged 
harm; 

(6) The extent of protection from 
public disclosure deemed to be nec-
essary; 

(7) The length of time deemed nec-
essary for the non-public materials to 
be protected from public disclosure 
with justification thereof; and 

(8) Any other factors or reasons rel-
evant to support the application. 

§ 3007.22 Content of third-party appli-
cation for non-public treatment. 

(a) The application for relief from 
public disclosure submitted by a party 
other than the Postal Service must 
clearly identify all materials believed 
to be protected from disclosure. 

(b) The application for non-public 
treatment must include a specific and 
detailed statement setting forth: 

(1) A description of the materials 
claimed to be non-public in a manner 
that, without revealing the materials 
at issue, would allow a person to thor-
oughly evaluate the basis for the claim 
that they are non-public; 

(2) Particular identification of the 
nature and extent of the harm alleged 
and the likelihood of such harm; and 

(3) Any other factors or reasons rel-
evant to support the application. 

§ 3007.23 Treatment of non-public ma-
terials. 

The Commission or its authorized 
representative will not publicly dis-
close or grant access to non-public ma-
terials except as provided in the rules 
of this part. 
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§ 3007.24 Commission and court access 
to non-public materials. 

(a) Non-public materials may be dis-
closed to the following persons: 

(1) Members of the Commission; 
(2) Commission employees including 

public representatives carrying out 
their appropriate responsibilities; 

(3) Contractors, attorneys, or other 
subject matter experts assisting the 
Commission in carrying out its statu-
tory duties; 

(4) Reviewing courts and their staffs; 
or 

(5) Court reporters, stenographers, or 
persons operating audio or video re-
cording equipment for such court re-
porters or stenographers at hearings or 
depositions. 

(b) Access to non-public materials for 
all persons not covered by this section 
is pursuant to §§ 3007.40 and 3007.50. 

§ 3007.25 Use of non-public materials. 
Except as pursuant to this part, per-

sons with access to non-public mate-
rials under § 3007.24 may not: 

(a) Use such materials for purposes 
other than the purposes for which they 
are supplied. 

(b) Permit anyone who is not allowed 
access under § 3007.24 to have access to 
any such materials. 

§ 3007.30 Termination of non-public 
status. 

Ten years after the date of filing 
with the Commission, non-public mate-
rials shall lose non-public status unless 
the Commission or its authorized rep-
resentative enters an order extending 
the duration of that status. 

§ 3007.31 Request for early termi-
nation of non-public status. 

(a) Any person may make a request 
to the Commission that non-public ma-
terials be publicly disclosed. Each such 
request shall provide a specific and de-
tailed statement justifying why the 
non-public materials should be made 
public, giving specific recognition to 
any pertinent rationale(s) provided in 
the application for relief submitted 
pursuant to § 3007.21 or § 3007.22. The re-
quest, however, shall not publicly dis-
close any of the non-public materials. 
If it is necessary to use the non-public 
materials to formulate the argument 

in favor of public disclosure, the argu-
ment utilizing the non-public mate-
rials shall be filed under seal. 

(b) Any interested person, including 
the Postal Service, may file a response 
to the request within 7 days after such 
a request is filed, unless a longer period 
is specified by the Commission. 

(c) Unless the Commission otherwise 
provides, no reply to a response filed 
pursuant to paragraph (a) of this sec-
tion shall be filed. 

(d) Following the filing of responses, 
if any, the Commission will issue an 
order determining the appropriate de-
gree of protection, if any, to be ac-
corded to the materials claimed to be 
non-public by the Postal Service or 
third party with a proprietary interest 
in the materials. 

§ 3007.32 Preliminary determination of 
non-public status. 

(a) Whenever the Postal Service files 
non-public materials, the Commission 
may issue a notice of preliminary de-
termination concerning the appro-
priate degree of protection, if any, to 
be accorded to such materials. 

(b) Any interested person, including 
the Postal Service, may file a response 
to the Commission’s notice of prelimi-
nary determination within 7 days after 
such a notice is filed, unless a longer 
period is specified. 

(c) Unless the Commission otherwise 
provides, no reply to a response filed 
pursuant to paragraph (b) of this sec-
tion shall be filed. 

(d) Following the filing of responses, 
if any, the Commission will issue an 
order determining the appropriate de-
gree of protection, if any, to be ac-
corded to the materials claimed to be 
non-public by the Postal Service or 
third party with a proprietary interest 
in the materials. 

§ 3007.33 Standard for decision for 
early termination of non-public sta-
tus. 

(a) In determining whether to pub-
licly disclose non-public materials filed 
by the Postal Service, the Commission 
shall balance the nature and extent of 
the likely commercial injury identified 

VerDate Sep<11>2014 14:13 Aug 11, 2017 Jkt 241150 PO 00000 Frm 00439 Fmt 8010 Sfmt 8010 Q:\39\39V1.TXT 31



430 

39 CFR Ch. III (7–1–17 Edition) § 3007.40 

by the Postal Service against the pub-
lic interest in maintaining the finan-
cial transparency of a government en-
tity competing in commercial markets. 

(b) In determining whether to pub-
licly disclose non-public materials in 
which the Commission determines a 
third party has a proprietary interest, 
the Commission shall balance the in-
terests of the parties based on Federal 
Rule of Civil Procedure 26(c). 

§ 3007.40 Request for access to non- 
public materials. 

(a) During a Commission proceeding, 
any person may file a motion pursuant 
to § 3001.21 of this chapter requesting 
access to non-public materials. The 
motion shall include: 

(1) A detailed statement providing 
justification for access; and 

(2) A list of relevant affiliations, in-
cluding employment or other relation-
ship (including agent, consultant or 
contractor) with the party requesting 
access, and whether that party is affili-
ated with the delivery services, com-
munications or mailing industries. 

(b) To expedite the process, each per-
son seeking access to non-public mate-
rials may attach to the motion an exe-
cuted copy of protective conditions 
such as those provided in Appendix A 
of this part. 

(1) If an executed copy of protective 
conditions is attached and if actual no-
tice of the motion has been provided by 
conversation or e-mail exchange to all 
persons identified by the Postal Serv-
ice under § 3007.2(c), answers are due 
within 3 days after such a motion is 
filed. 

(2) In all other circumstances, an-
swers are due within 7 days after such 
a motion is filed. 

(c) Unless the Commission otherwise 
provides, no reply to an answer filed 
pursuant to paragraph (b)(1) or para-
graph (b)(2) of this section shall be 
filed. 

(d) Following the filing of answers, if 
any: 

(1) The Commission will issue an 
order allowing or denying access and 
setting forth the appropriate protec-
tive conditions, if any, to be accorded 
non-public materials, or 

(2) If the Postal Service or third 
party with a proprietary interest does 

not contest a person’s access subject to 
agreed protective conditions, the Com-
mission or its authorized representa-
tive may issue an order allowing access 
subject to the agreed protective condi-
tions. 

§ 3007.41 Termination of access to non- 
public materials. 

(a) Except as provided in paragraph 
(b) of this section, access to non-public 
materials obtained under § 3007.40 ter-
minates either when the Commission 
issues a final order or report in the rel-
evant proceeding or the person with-
draws or is otherwise no longer in-
volved in the proceeding, whichever oc-
curs first. For purposes of this section, 
an order or report is not considered 
final until after the possibility of judi-
cial review expires. 

(b) Access to non-public materials 
shall continue for persons seeking con-
tinued access under § 3007.50. 

(c) Upon termination of access under 
paragraph (a) of this section, all non- 
public materials in a person’s posses-
sion must be destroyed, and the form 
attached to the protective conditions 
certifying destruction must be exe-
cuted and filed with the Commission. 

§ 3007.42 Standard for decision for re-
quest for access to non-public mate-
rials. 

In determining whether to grant a re-
quest for access to non-public mate-
rials, the Commission shall balance the 
interests of the parties based on Fed-
eral Rule of Civil Procedure 26(c). 

§ 3007.50 Request for access to non- 
public materials relevant to compli-
ance. 

(a) Any person may file a motion pur-
suant to § 3001.21 of this chapter re-
questing access to, or continued access 
to, non-public materials relevant to 
compliance under 39 U.S.C. 3653. The 
motion shall include: 

(1) A detailed statement providing 
justification for access, including ref-
erence to the materials’ relevance to 
compliance under chapter 36 of title 39 
of the U.S. Code; and 

(2) A list of relevant affiliations, in-
cluding employment or other relation-
ship (including agent, consultant or 
contractor) with the party requesting 
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access, and whether that party is affili-
ated with the delivery services, com-
munications or mailing industries. 

(b) To expedite the process, each per-
son seeking access to non-public mate-
rials may attach to the motion an exe-
cuted copy of protective conditions 
such as those provided in Appendix A 
of this part. 

(1) If an executed copy of protective 
conditions is attached and if actual no-
tice of the motion has been provided by 
conversation or e-mail exchange to all 
persons identified by the Postal Serv-
ice under § 3007.21(c), answers are due 
within 3 days after such a motion is 
filed. 

(2) In all other circumstances, an-
swers are due within 7 days after such 
a motion is filed. 

(c) Unless the Commission otherwise 
provides, no reply to an answer filed 
pursuant to paragraph (b)(1) or para-
graph (b)(2) of this section shall be 
filed. 

(d) Following the filing of answers, if 
any: 

(1) The Commission will issue an 
order allowing or denying access and 
setting forth the appropriate protec-
tive conditions, if any, to be accorded 
the non-public materials, or 

(2) If the Postal Service or third 
party with a proprietary interest does 
not contest a person’s access subject to 
agreed protective conditions, the Com-
mission or its authorized representa-
tive may issue an order allowing access 
subject to the agreed protective condi-
tions. 

§ 3007.51 Termination of access to non- 
public materials relevant to compli-
ance. 

(a) Access to non-public materials 
obtained under § 3007.50 terminates ei-
ther when the Commission issues its 
next Annual Compliance Determina-
tion (ACD) or the person withdraws or 
is otherwise no longer involved in the 
relevant proceeding, whichever occurs 
first. 

(b) Access to non-public materials 
shall continue for persons seeking con-
tinued access under § 3007.50. 

(c) Upon termination of access under 
paragraph (a) of this section, all non- 
public materials in a person’s posses-
sion must be destroyed, and the form 

attached to the protective conditions 
certifying destruction must be exe-
cuted and filed with the Commission. 

§ 3007.52 Standard for decision for re-
quest for access to non-public mate-
rials relevant to compliance. 

In determining whether to grant a re-
quest for access to non-public mate-
rials relevant to compliance, the Com-
mission shall balance the interests of 
the parties based on Federal Rule of 
Civil Procedure 26(c). 

§ 3007.60 Limitations on access to non- 
public materials. 

To afford appropriate confidentiality 
to non-public materials during any 
stage of a proceeding before the Com-
mission, or in connection with any 
other purpose under title 39 of the U.S. 
Code, the Commission may, based on 
Federal Rule of Civil Procedure 26(c): 

(a) Prohibit the public disclosure of 
the non-public materials; 

(b) Specify terms for public disclo-
sure of the non-public materials; 

(c) Order a specific method for dis-
closing the non-public materials; 

(d) Restrict the scope of the disclo-
sure of the non-public materials as 
they relate to certain matters; 

(e) Restrict who may have access to 
non-public materials; 

(f) Require that a trade secret be re-
vealed only in a specific and limited 
manner or to limited or specified per-
sons; and 

(g) Order other relief as appropriate 
including, but not limited to, sealing a 
deposition or part of a proceeding. 

§ 3007.61 Continued effectiveness of 
protective conditions. 

(a) If a court or other administrative 
agency issues a subpoena or orders pro-
duction of non-public materials which 
a person has obtained under protective 
conditions ordered by the Commission, 
the target of the subpoena or order 
shall, within 2 days of receipt of the 
subpoena or order for production, no-
tify the Postal Service of the pendency 
of the subpoena or order to allow the 
Postal Service time to object to the 
production or to seek a protective 
order or seek such other relief as it 
deems appropriate. 
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(b) Any person seeking to disclose 
non-public materials shall make a good 
faith effort to obtain protective condi-
tions at least as effective as those set 
forth in the Commission order estab-
lishing the protective conditions. 

(c) Protective conditions ordered by 
the Commission or its authorized rep-
resentative shall remain in effect 
throughout any subsequent review un-
less overridden by the action of the re-
viewing court. 

§ 3007.62 Sanctions for violations of 
protective conditions. 

(a) No person who has been granted 
access to materials subject to protec-
tive conditions shall disseminate the 
materials in whole or in part to any 
person not authorized to obtain access 
under the protective conditions im-
posed by the Commission. If a person 
who has been granted access to such 
non-public materials under a protec-

tive order violates the terms of such 
order, the Commission or its author-
ized representative shall impose sanc-
tions on the person who violated the 
protective order or the individuals or 
entities on whose behalf the person was 
acting, or both. The sanctions may in-
clude: 

(1) Dismissing the proceeding in 
whole or in part; 

(2) Ruling by default against the per-
son who violated the protective order; 
and 

(3) Such other sanctions as the Com-
mission or its authorized representa-
tive deems appropriate. 

(b) The Postal Service, in its discre-
tion, may pursue any remedies avail-
able to it under the law against the in-
dividual who violated the protective 
order, or the individuals or entities on 
whose behalf the person was acting, or 
both. 
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PART 3008—EX PARTE 
COMMUNICATIONS 

Sec. 
3008.1 Applicability. 
3008.2 Definition of ex parte communica-

tions. 
3008.3 Definition of a matter before the 

Commission. 
3008.4 Definitions of persons subject to ex 

parte communication rules. 
3008.5 Prohibitions. 
3008.6 Required action upon ex parte com-

munication. 
3008.7 Penalty for violation of ex parte com-

munication rules. 

AUTHORITY: 39 U.S.C. 404(d)(5); 503; 504; 
3661(c); 3662. 

SOURCE: 81 FR 42541, June 30, 2016, unless 
otherwise noted. 

§ 3008.1 Applicability. 
(a) The rules in this section are appli-

cable to all Commission proceedings 
except for the instances identified in 
paragraphs (b) through (d) of this sec-
tion. 

(b) The rules in this section are not 
applicable to public inquiry (PI) pro-
ceedings, undertaken to gather infor-
mation and which are not intended to 
result in a binding Commission deci-
sion. 

(c) The rules in this section are not 
applicable to international mail (IM) 
proceedings undertaken pursuant to 
part 3017 of this chapter. 

(d) The rules in this section are not 
applicable to specifically identified 
proceedings upon written directive 
from the Commission. 

§ 3008.2 Definition of ex parte commu-
nications. 

(a) Subject to the exceptions speci-
fied in paragraph (b) of this section, ex 
parte communications include all com-
munications, oral or written (including 
electronic), between Commission deci-
sion-making personnel, and the Postal 
Service or public stakeholders regard-
ing matters before the Commission. 

(b) Ex parte communications do not 
include: 
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